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J  U  D  G  M  E  N  T 

 

1. This application for grant of Letters of Administration with the WILL 

annexed, in respect of the estates of deceased Testator Biswadev Sarma, has 

been filed, u/s 278 of the Indian Succession Act, 1925, by the petitioner Smt. 

Charu Devi Sarma. 

IN THE COURT OF DISTRICT JUDGE , SONITPUR AT TEZPUR 
 
 
 

Title Suit(L/A) Case No. 
          

:-     40 of 2009. 
  
 

Present      :- Sri Mridul Kumar Kalita, AJS 
District Judge, Sonitpur 
Tezpur 

Petitioner/Plaintiff  Smt. Charu Devi Sarma, 
D/O Late Biswa Dev Sarma, 
W/O Sri Ajay Bhuyan, 
 Resident of Natunpara, 
Ward No.13, Tezpur Town,  
P.O.- Tezpur, Mouza –  Mahabhairab  
Dist. Sonitpur, Assam. 

  -versus- 

Opposite Parties/Defendants 1. :1.Smti R Smt. Binodini Devi 
W/O Late Sashanka Dev Sarma, 

 2. Smt. Sangita Sarma, 
D/O Late Sashanka Dev Sarma 

 3. Sri Sanjeeb Sarma (minor)  
S/O Sashanka Dev Sarma, 
Resident of Jenkins Road, 
Ward No.5, Tezpur Town,  
P.O.- Tezpur, Mouza –  Mahabhairab  
Dist. Sonitpur, Assam. 
 

Counsel for the Petitioner :- Mr. T.K. Maitra, Advocate. 

Counsel for the Opposite Parties :-     Mr. T.C. Khatri, Sr. Advocate. 

Date of hearing 
 

:- 29/8/15 & 14/09/2015 
 

Date of Judgment   :- 01/10/2015 
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2.  The case of the Petitioner, in brief, is that the deceased Testator 

Biswadev Sarma was a permanent resident of Resident of Natunpara, Ward 

No.13, Tezpur Town, P.O. - Tezpur, Mouza– Mahabhairab, Dist. Sonitpur, 

Assam, within the jurisdiction of this Court. It is also stated in the petition that 

Biswadev Sarma died at his residence on 18/11/1991 and  at the time of his 

death he left his wife Sashiprabha Devi (since deceased), Sri SashankaDev 

Sarma (son), Miss Niru Devi (since deceased), Smt. Paru Devi (since deceased) 

and the petitioner herself as his heirs. 

 

3. It is stated in the petition that before the death, the deceased Biswadev 

Sarma executed his last WILL and Testament dated 08/02/1991 in respect 

of all his movable and immovable properties situated at Tezpur Town, 

Rangapara Town and Missamari, all within the district of Sonitpur. The detail 

descriptions of his properties are fully described in the schedule of the petition.  

4. It has been stated in the petition that the said WILL dated 08/02/1991 

was signed and executed by the deceased in his sound health and mind and in 

full capacity of understanding and without any fraud, coercion or undue 

influence in presence of Two attesting witnesses, namely, Sri Nanda Dev 

Sarma and Sri Sunil Das. The said WILL was typed by Sri Ajit Guha. It is also 

stated in the petition that as the son of the deceased Sashanka Dev Sarma 

deserted the deceased and left home with his wife Smt. Binodini Devi, 

therefore, the deceased did not bequeath anything to his said son under the 

WILL and bequeathed all his movable and immovable properties as described 

in the WILL after his death to his wife Smt. Sashiprabha Devi, Miss Niru Devi, 

Miss Paru Devi and Miss Charu Devi and bequeathed his double Barrel Gun to 

his youngest daughter Miss Charu Devi.  

5.  It is also stated in the petition that Jaydeb Cinema Hall at Rangapara 

Town with the land pertaining thereto was owned by the deceased but the said 

Cinema Hall was closed down and after due renovations the Cinema Hall 

premises has been let out by Sri Sashanka Dev Sarma and he is enjoying he 

rental profits there-from though the land and Cinema Hall bequeathed to the 

wife and said three daughters by the deceased.  
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6.  It is also stated in the petition that it is mentioned in the WILL that the 

deceased‟s son Sri Sashanka Dev Sarma, during the life time of the deceased, 

had illegally mutated his name in respect of the agricultural lands at Missamari, 

without consent, authority or transfer of any kind from his father and therefore 

deceased bequeathed the agricultural lands at Missamari to his wife and three 

daughters under the WILL.The deceased arranged for a Beer Bar Licence for 

his said son under the name and style of “D‟Oasis” situated at Jonaki Cinema 

Road, Tezpur town and the deceased invested Rs. 8000/- from his Account 

with Assam Co-Operative Apex Bank, Tezpur Branch, and Rs. 50,000/- from 

loan from the Purbanchal Bank Ltd., Tezpur Branch and Rs. 15,000/- from the 

sale proceeds of the Car of the deceased. Hence, the deceased had 50% of 

“D‟Oasis” Restaurant and Beer Bar, which the deceased bequeathed to his wife 

and three daughters under the WILL. There are many other recitals regarding 

disposition of the properties by the testator in the impugned WILL. 

7. It is also stated that the wife of the testator, Smt. Sashiprabha Devi 

died on 19/03/2005, leaving her said son and three daughters as her heirs. 

The eldest unmarried daughter Miss Niru Devi died on 13/05/2005, leaving 

her two sisters as her heirs. The middle married daughter Miss Paru Devi also 

died on 23-12-1999 leaving her husband and a minor daughter as her heirs. 

It is stated, in the petition, that except the son of the deceased, his wife and 

three daughters became the owners of the respective portions of the estates 

and properties of the deceased by the right of Testamentary Succession under 

law, the present living heirs have been named in paragraph 3 of the petition, 

as per the terms of the said Last Will of the deceased.  

8. That the appointed sole executor of the WILL i.e. the wife of the 

deceased Smt. Sashi prabha Devi having died on 19/03/2005, there remained 

no executor to execute the WILL and to administer the estates of the deceased 

in the capacity of executor. That the only living legatee under the WILL i.e. the 

youngest daughter of the deceased namely, Smt. Charu Devi Sarma being one 

of the beneficiary under the WILL, she has filed this instant petition for grant 

of Letters of Administration with the Copy of the WILL annexed u/s 278 of the 

Indian Succession Act, 1925.   
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9. It is stated that, the petitioner, being the beneficiary under the WILL 

and being a major and a teacher in a High School at Tezpur and being a 

person of sound health and mind, is capable of getting a grant of Letters of 

Administration with the Copy of the WILL annexed as prayed for.  

10.  It is also stated in the petition that despite best efforts the petitioner 

and the other beneficiaries, i.e. the heirs of late Paru Devi, the Original of the 

WILL dated 08/02/1991 left by the deceased testator, could not be traced out 

and his youngest daughter the petitioner herein has been able to preserve a 

photocopy of the said WILL, hence Letters of Administration may be granted 

basing upon the said photo copy of the said Last Will u/s 237 read with Section 

278 of the Indian Succession Act, 1925. 

11. Notices were issued to the relatives of the deceased testator, which 

were duly served. The son of the deceased, Sri Sashanka Deva Sarma 

contested the claim of the petitioner, however, on 13/11/2008 Sri Sashanka 

Deva Sarma expired and his wife Smt. Binodini Devi, daughter Smt. Sangita 

Devi and minor son master Sanjeeb Sarma where impleaded as opposite 

parties, in this case, as legal representatives of late Sashanka Deva Sarma. 

12. Opposite Party Nos. 1 and 2 have filed their joint written objection 

stating, inter-alia, that the application is not maintainable for what is contained 

in section 218 of the Indian Succession Act and also for want of any WILL in 

existence. It is also stated that neither any probate nor any Letters of 

Administration can be claimed without any WILL, and copy or a so called 

photocopy of an alleged WILL cannot take place of an original WILL to claim 

any probate or Letters of Administration as falsely laid in the case.It is stated 

that admittedly Late Biswa Dev Sarma is stated to have signed a WILL dated 

08/02/1991 to debar his son late Sashanka Dev Sarma and on his death his 

heirs and successors to take revenge against Late Sashanka Dev Sarma for 

allegedly having got mutated agricultural lands of Missamari belonging to Late 

Biswa Dev Sarma unless the testator‟s intention to make the WILL in favour of 

the legatees is categorically established the documents signed by Late Biswa 

Dev Sarma for a collateral purpose of debarring his son from inheriting the 

properties as might be left by his deceased father, no WILL can be assumed or 
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presumed to have come into existence even and assuming and presuming if 

there was any WILL, it was admittedly not to be acted upon which is for what 

Late Sashiprabha Devi who have been burdened with the task of an executor 

of the WILL chose it not to execute the WILL that was never desired by late 

Biswa Dev Sarma. It is also stated that none of the attesting witnesses of the 

alleged WILL is alive and as a matter of fact none of them were alive on the 

date of the present application for grant of Letters of Administration was filed.  

It is also stated that in the instant case the photocopy of the impugned WILL 

cannot be considered as a preserved copy u/s 239 of the Indian Succession 

Act. It is also stated that the said photo copy cannot be regarded properly 

authenticated copy of the impugned WILL.   

13.      On the basis of the pleadings, of the petitioner, in the instant Petition 

as well as in the objection filed by the respondents, one of my learned 

predecessor-in-office, framed following issues:- 

(1)  Whether the application for Letters of Administration 

with the WILL annexed is maintainable? 

(2)  Whether the deceased Biswa Dev Sarma signed and 

executed the WILL dated 08/07/1991 and whether the WILL 

was duly executed? 

(3)   Whether Biswa Dev Sarma, the testator, had duly 

bequeathed the properties described in the schedule of the 

affidavit? 

(4)      Whether the testator Biswa Dev Sarma had disposable 

capacity to bequeath the said properties? 

(5)      Whether the petitioner is entitled to the grant of 

Letters of Administration with the copy of the WILL annexed, 

as prayed for? 

14.   First of all, let me look into the issue No.4 framed by my Ld. 

Predecessor in office, which is as follows:- 
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“Whether the testator Biswa Dev Sarma had disposable  

capacity to bequeath the said properties?” 

For deciding this issue, this Court has to see as to whether the 

testator Biswa Dev Sarma is the owner of the properties mentioned in the 

impugned Will. In the Annexure „A‟ to the affidavit as to valuation of Estate of 

the deceased, filed along with the petition under section 278 of the Indian 

Succession Act, 1925, the petitioner has described various properties. A mere 

cursory look at the issue No.4 would reveal that it requires this court to find out 

as to whether late Biswa Dev Sarma was the owner of those properties. That 

while deciding a petition under section 278 of Indian Succession Act this court 

is acting as a Probate Court is a settled proposition of law. A question arises as 

to whether a probate Court can look into the question of ownership of the 

property which is the subject matter of the Questioned WILL. 

15.   The above question has been answered by Hon‟ble Supreme 

Court of India in “Krishna Kumar Birla Vs. Rajendra Singh Lodha and 

Ors.” reported in (2008) 4 SCC 300, it was observed in the said judgment 

that:- 

“The 1925 Act in this case has nothing 

to do with the law of inheritance or succession 

which is otherwise governed by statutory laws 

or the custom, as the case may be. It makes 

detailed provisions as to how and in what 

manner an application for grant of probate is 

to be filed, considered and granted or refused. 

Rights and obligations of the parties as also 

the executors and administrators appointed 

by the court are laid down therein. Removal of 

the existing executors and administrators and 

appointment of subsequent executors are 

within the exclusive domain of the court. The 

jurisdiction of the Probate Court is limited 

being confined only to consider the 
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genuineness of the Will. A question of title 

arising under the Act cannot be gone into the 

proceedings. Construction of a Will relating to 

the right, title and interest of any other person 

is beyond the domain of the Probate Court.”  

Thus it is very clear, from the aforesaid observation of Hon‟ble Supreme Court 

that the question of title and cannot be gone into by the Court in a probate 

proceeding. If the testator who bequeathed the property do not have right or 

title  over the property bequeathed, the document by which the property 

bequeathed, even if it is genuine, would be a mere piece of paper, however, 

the question of title is beyond the jurisdiction of a Probate Court. This Court is 

of considered opinion that it does not have the jurisdiction to decide the issue 

No.4 in the instant Probate proceeding. Accordingly, the issue No.4 is struck off 

and not decided. 

16.  The remaining four issues relates to the genuineness of the will. For 

the sake of convenience all the four issues are discussed together herein 

below. 

17.  The petitioner adduced the evidence of 2 (two) witnesses to prove the 

genuineness of the Will, namely the petitioner, Smt. Charu Devi Sarma, herself 

as Petitioner‟s Witness No.1 (P.W.-1) and Sri Ajit Guha as Petitioner‟s Witness 

No.2 (P.W.-2).  They also exhibited seven documents which are as follows:- 

Exhibit 1 : Death Certificate of Biswa 
Dev Sarma. 
  

Exhibit 2 : Photocopy of the Last WILL 
dated 08-02-1991. 
 

Exhibit 3 : Certified copy of zamabandi 
of PP NO. 829.  
 

Exhibit 4 : Certified copy of draft Chitha 
of Dag No. 1929 and Dag 
No. 1928 

Exhibit 5 : Certified copy of Zamabandi 
of PP NO. 43 and Dag NO. 
115. 
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Exhibit 6 : Certified copy of Jamabandi 

of PP NO. 73 and Dag No. 
140. 
 

Exhibit 7 : Certified copy of Jamabandi 
of new PP NO. 9 and other 
dags.  
 

18.  The PW 1 Smt. Charu Devi Sarma who is the petitioner in this case, has 

reiterated the facts which she has stated in her petition u/s 278 of the Indian 

Succession Act. She has stated that she has filed this instant petition u/s 278 

of the Indian Succession Act read with Section 237 of the said Act on the copy 

of the WILL which is preserved. She has stated that Late Biswa Dev Sarma was 

her father and he died on 18-11-1991 and before his death he executed his 

last WILL and testament in respect of his movable and immovable properties 

which are mentioned in the schedule to the affidavit enclosed with the main 

petition. It is also stated that the said last WILL was executed by the deceased 

in his sound health and mind and in full capacity of understanding without any 

fraud, coercion or undue influence in presence of two attesting witnesses 

namely, Sri Nanda Dev Sarma and Sri Sunil Das, Advocate. It is also stated 

that the said WILL was drafted by Sri Biswa Dev Sarma and it was typed by Sri 

Ajit Guha, who was the typist clerk of advocate Sunil Das. It is also stated that 

the only son of the deceased testator, Sri Shashaka Dev Sarma has deserted 

the deceased during the life time and left his home with his wife Smt. Binodini 

Devi and therefore, the deceased did not bequeathed any property to his son 

under the WILL. The PW 1 thereafter has described the properties which were 

mentioned in the impugned WILL. 

19. PW 1 has also stated that the deceased named and appointed his wife 

Smt. Sashipraba Devi as executor of the Last WILL. Smt. Sashipraba Devi died 

on 19-03-2005, out of old age, leaving her said son and three daughters as 

her heirs. She has also stated that her eldest daughter Niru Devi died on 13-

05-2005 and another daughter Paru Devi also died on 23-12-1999. She has 

also stated that as the appointed executor died on 19-03-2005 and no other 

executor was nominated in the impugned WILL and the present petitioner is 
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the only living legatee and beneficiary under the WILL, she filed the instant 

petition for grant of Letters of Administration.  

20.      During cross-examination, PW 1 has stated that her father expired in 

the month of November, 1991 and he was taken to Bombay for treatment in 

the first week of November, 1991. She has also stated that the WILL was 

written in front of her but she has not seen the original WILL. She was asked 

many suggestive questions by the learned counsel for the Opposite 

Party/defendant, however, she answered all those in negative.  

21. PW 2 Sri Ajit Guha has deposed that he was working as typist clerk in 

the Office-chamber of Late Sunil Das, who was an Advocate, practicing mainly 

in Taxation Laws. He has also stated that on 08-02-1991 Biswa Dev Sarma 

along with his uncle Sri Nanda Dev Sarma came to the Office-chamber of Sunil 

Das and discussed about making of a WILL in respect of his estates and 

properties. Sri Biswa Dev Sarma drafted his Last WILL in respect of his estates 

and properties which was also affirmed by Sri Sunil Das, Advocate. He has also 

stated that he typed out of said WILL on four numbers of Demy papers and Sri 

Biswa Dev Sarma signed in all the page of the WILL in his presence and also in 

presence of Nanda Dev Sarma and Sunil Das, who also signed on the said 

WILL as attesting witnesses. He has also stated that he himself did not sign on 

the said WILL due to inadvertence. He has further stated that Biswa Dev 

Sarma prepared and signed on the Last WILL in sound health and mind and 

free will without any undue influence. He exhibited the photocopy of the said 

WILL as Ext. 2 and the signatures of attesting witnesses as Ext. 2(5) and 2(6) 

as well as signatures of testator as Ext. 2(1), 2(2), 2(3) and 2(4). However, 

this witness namely, Ajit Guha expired before he could be cross-examined, on 

04-08-2015, and the learned counsel for the petitioner filed a petition vide No. 

1121/15 for accepting the evidence-in-affidavit of PW 2 u/s 32 (6) of the 

Indian Evidence Act. 

22. As regards the testimony of PW 2, it appears that he could not be 

cross-examined as he had expired before that.  As regards the prayer for 

Considering the testimony of the PW 2 u/s 32 (6) of the Indian Evidence Act, it 

appears that under the said provisions of the Indian Evidence Act, the 
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statement of relevant facts made by the person who is dead becomes relevant 

under Clause 6 of section 32 of Indian Evidence Act only if it relates to 

existence of any relationship between the persons who are dead. however, in 

the instant case the relationship between the person, the deceased/testator or 

the legatee or late Sashanka Dev Sarma is not in question, the fact sought to 

be proved by PW-2 is as to whether the attesting witnesses signed on the 

impugned Will or not. His testimony is not regarding any relationship between 

the persons who are dead. Therefore, in my considered opinion Section 32 (6) 

of the Indian Evidence Act cannot be invoked in the instant case. As the 

testimony of PW 2 could not be controverted  by cross-examination, it is 

certainly a very weak piece of evidence.  

23.    Let me now considered the issues one by one. The first issue i.e. 

whether the application for Letters of Administration with the WILL annexed is 

maintainable. Learned counsel for the Opposite party/respondent has 

submitted that this case is barred by law of limitation under Article 137 of 

Indian Limitation Act as it is apparent from the record that the impugned 

WILL was executed on 08-02-1991 and testator Biswa Dev Sarma died on 

18-11-1991. It also appears that the sole executor who was nominated in 

the WILL Smt. Sashiprabha Devi died after about 14 years of the death of 

Biswa Dev Sarma. The sole executor named in the WILL did not pray for any 

Probate during her life time. The present petitioner who is one of the 

beneficiary of the impugned WILL has not stated in her evidence-on-affidavit 

as to when she came to know about the existence of the WILL or its 

photocopy. Learned counsel for the petitioner has submitted that the 

provisions of Article 137 of the Indian Limitation Act is not applicable in case 

of Probate and in support of his contention he has cited two rulings namely, 

one of Hon‟ble Kerela High Court in “Kerela State Electricity Board Vs. 

Illippadical Parvathi Amma” reported in AIR 1974 Ker 202 and another 

ruling of Hon‟ble Calcutta High Court in “Kalinath Chatarjee Vs. 

Rabindra Nath Chaterjee” reported in AIR 1959 Cal 81.  

 24. I have gone through both the rulings. Though the ratio decidendi of 

the above rulings cited by the learned counsel for the petitioner is that the 

application for Probate or Letters of Administration are not governed by the 
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law of Limitation, however, learned counsel for the Opposite party has cited a 

ruling of Hon‟ble Supreme Court of India in “Kunvarjeet Singh Khandpur 

Vs. Kirandip Kaur and others” reported in (2008) 8 SCC 483 wherein 

Hon‟ble Supreme Court of India has overruled the rulings cited by the learned 

counsel for the petitioner and has held that the provisions of Limitation Act is 

clearly applicable to the petition for grant of Probate or Letters of 

Administration. Honble Supreme Court of India has observed as follows :- 

 “The Division Bench of the Delhi High Court 

referred to several decisions. One of them was S. 

Krishnaswami and etc. etc. v. MANU/TN/0039/1991 : 

E. Ramiah AIR1991Mad214 of the said judgment it 

was noted as follows: 

17. In a proceeding, or in other words, in an 

application filed for grant of probate or letters of 

administration, no right is asserted or claimed by the 

applicant. The applicant only seeks recognition of the 

Court to perform a duty. Probate or letter of 

Administration issued by a competent Court is 

conclusive proof of the legal character throughout the 

world. An assessment of the relevant provisions of the 

Indian Succession Act, 1925 does not convey a 

meaning that by the Proceedings filed for grant of 

probate or letters of administration, no rights of the 

applicant are settled or secured in the legal sense. The 

author of the testament has cast the duty with regard 

to the administration of his estate, and the applicant 

for probate or letters of administration only seeks the 

permission of the Court to perform that duty. There is 

only a seeking of recognition from the Court to 

perform the duty. That duty is only moral and it is not 

legal. There is no law which compels the applicant to 

file the proceedings for probate or letters of 

administration. With a view to discharge the moral 

duty, the applicant seeks recognition from the Court to 

perform the duty. It will be legitimate to conclude that 

the proceedings filed for grant of probate or letters of 

administration is not an action in law. Hence, it is very 

difficult to and it will not be in order to construe the 

proceedings for grant of probate or letters of 

administration as applications coming within the 

meaning of an 'application' under Article 137 of the 

Limitation Act, 1963.  

15. Though the nature of the petition has been rightly 

described by the High Court, it was not correct in 
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observing that the application for grant of probate or 

letters of Administration is not covered by Article 137 of 

the Limitation Act. Same is not correct in view of what 

has been stated in The Kerala State Electricity Board's 

case (MANU/SC/0323/1976:[1977] 1 SCR 996 ).“    

   

25. Thus, it appears from the above that Hon‟ble Supreme Court of India 

has made it clear that Article 137 of the Indian Limitation Act is also applicable 

to a proceeding for grant of Letters of Administration.  

26. Now, let us see, as to what has been provided in Article 137 of Indian 

Limitation Act. For the sake of convenience, Article 137 of Indian Limitation Act 

is quoted herein below: 

"137. Description of application: Any other application for 

which no period of limitation is provided elsewhere in the 

Division.  

Period of Limitation: Three Years 

Time from which period begins to run: When the right to 

apply accrues."  

                   

27. It appears on perusal of  Article 137 of Indian Limitation Act, that the 

period of limitation for filing an application is 3 years from the time when the 

right to apply accrues. In the instant case, there is no dispute on the fact that 

the testator died on 18-11-1991 however, the application for grant of Letters 

of Administration u/s 278 of the Indian Succession Act was filed on 11-08-

2008 i.e. about 17 years after the death of the testator which is clearly 

beyond the period of limitation prescribed in Article 137 of Indian Limitation 

Act. Therefore, the considered opinion of this Court is that the present 

application u/s 278 of the Indian Succession Act, filed by the present 

petitioner, is barred by law of Limitation.  

28. Let me also see the other contentions of both the respective parties. 

Learned counsel for the petitioner has submitted that though the original WILL 

is not found in this case, however, u/s 237 of Indian Succession Act original 

WILL is not necessary in all the circumstances. Let me now quote this relevant 
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provision of Section 237 of Indian Succession Act, for the sake of 

convenience:- 

“237. Probate of copy or draft of lost Will.—When a Will 

has been lost or mislaid since the testator’s death, or has 

been destroyed by wrong or accident and not by any act of 

the testator, and a copy or the draft of the Will has been 

preserved, probate may be granted of such copy or draft, 

limited until the original or a properly authenticated copy 

of it is produced.” 

 

29. In the Instant case there is no evidence as to where the original will 

was kept. There is no evidence whether the original Will lost accidentally or it 

was destroyed by the testator himself. Moreover, it appears from the above 

that section 237 of Indian Succession Act, is applicable only if the application is 

for grant of Probate, however, in the instant case, the application is not for 

grant of Probate but for issuance of Letters of Administration. Therefore, in the 

instant case Section 240 of the Indian Succession Act may, perhaps, be 

applicable, which is quoted herein below: 

 “240. Administration until Will produced.—Where no 

Will of the deceased is forthcoming, but there is reason to 

believe that there is a Will in existence, letters of 

administration may be granted, limited until the Will or an 

authenticated copy of it is produced.” 

 

30. It appears from above that the Section 240 of the Indian Succession 

Act is applicable when the original WILL is not found, the Letters of 

Administration may be granted until the WILL or authenticated copy thereof is 

produced. In this instant case, the petitioner has not produced any 

authenticated copy of the WILL. Ext. 2 is merely a photocopy of the purported 

WILL. It is stated in the petition that the petitioner was able to preserve a copy 

of the WILL, however, there is no statement as to from which original this copy 

was prepared. There is also nothing on record which indicates when and under 

what circumstances this copy was prepared. The testator Biswadev Sarma died 

at his residence on 18/11/1991, whereas the sole executor who was 

nominated in the WILL Smt. Sashiprabha Devi died after about 14 years of the 
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death of Biswa Dev Sarma, on 19/03/2005. There is no thing on record from 

which it can be inferred as to whether the impugned Will was lost or it was 

destroyed by late Biswadev Sarma himself before his death. As there is not 

even a whisper in the entire record as to when this photocopy (Ext.2) was 

prepared, who or under whose instance this photocopy was prepared, this 

photocopy (Ext.2) cannot be regarded as an authentic copy of the original 

WILL. As the authenticity of the document on the basis of which the present 

application, for grant of Letters of Administration, is filed could not be 

ascertained, this Court is of considered opinion that this is not a fit case for 

grant of Letters of Administration. 

31. Learned counsel for the Opposite Party has submitted that as the 

original WILL is not found, there is probability that the original WILL could 

have been destroyed by the testator himself during the period of 9 months 

when the testator was alive after execution of the impugned WILL. Though 

there is no evidence to substantiate this statement, however, there is also 

nothing on record to show that the testator had not destroyed the impugned 

WILL himself, for, in law, there is no bar to change or revoke one‟s own WILL 

before his death. In the instant case, the facts which have emerged, during the 

proceeding, viz., firstly, the testator lived for about 9 months after execution of 

the WILL, when he could have destroyed the WILL himself; Secondly, the 

original WILL is not found; thirdly, the nominated executor i.e. Sashiprava Devi 

did not prayed for Probate for a period of 14 years when she was alive; 

fourthly, the present petitioner who is one of the beneficiary named in the 

WILL did not approached this Court for about 17 years after the death of the 

testator; fifthly, none of the attesting witnesses adduced their evidence before 

the Court; Sixthly, the authenticity of the photocopy of the WILL could not be 

proved;  raises doubt regarding existence of a genuine WILL at the time of 

death of the testator Biswadev Sarma. Apart from the delay in filing the 

application for grant of letters of Administration, the petitioner has also 

miserably failed to prove the fact of the existence of a genuine Will of late 

Biswadev Sarma. The petitioner has also failed to prove that Ext.2 is an 

authenticated copy of the genuine Will of late Biswadev Sarma. 
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32. For the reasons stated in the foregoing paragraphs, the prayer for 

issuance of Letters of Administration in this case is hereby rejected. This case 

is accordingly, dismissed on contest with cost.  

           Given under my hand and seal of this court on this the 1st day of 

October 2015.       

 

 

         (M.K. Kalita) 
 District Judge, 

Sonitpur, Tezpur. 

 
Dictated and corrected by me. 
 
 
 
 
 
 
(M.K. Kalita) 
District Judge, 
Sonitpur, Tezpur.  
 
 
 
Typed and transcribed by me. 
 
 
(R. Hazarika) 
Steno. 

 

 

 


